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IN THE COURT OF APPEALS OF THE STATE OF UTAH 
STATE OF UT A H , / 
Plaintiff/Respondent / 
vs / CaseNo20000281-CA 
SHANE DELL WHEAT / judge. 
Defendant/Appellant / Priority No 2 
BRIEF OF APPELLANT 
JURISDICTIONAL STATEMENT 
This appeal is from an what the Defendant feels was an unfair sentencing after 
judge Stanton M. Taylor on February 7, 2000 denied the Defendant's motion to 
suppress evidence obtained through an improper chemical test. At the sentencing 
hearing on March 13, 2000 the Judge sentenced the Defendant to serve a term of 
zero to five years on his plea of guilty to driving under the influence of alcohol. The 
Judge revoked the Defendant's 
STATE OF UTAH V WHEAT 
Case Number 2000281 -CA 
probation for alleged violations of the terms of the probation and sentenced the 
Defendant to serve three terms of Zero to Five (5) years on the three forgery 
convictions, all terms to be served at the Utah State Prison and all sentences to run 
concurrently.. The notice of appeal was filed with the Court on the March 30, 
2000, The jurisdiction of this Court is conferred pursuant to U.S.A. Sec 78-2-
2(3)(l). 
STATEMENT OF THE ISSUES AND STANDARD OF REVIEW 
Did the Trial Court commit reversible error when it denied 
the Defendant's motion to suppress the evidence obtained 
in the chemical test of the Defendant, where the arresting 
officer did not have probable cause to require the 
Defendant to submit to a chemical test for purposes of a 
DUI investigation and the Defendant's consent was not 
voluntarily given? 
STANDARD OF 
REVIEW 
The question of whether the Defendant's constitutional rights guaranteed by 
the Federal Constitution and Article I, Section 12 were violated is a legal question, 
which the Appellate Court reviews for correctness, giving no deference to the ruling 
of the Trial Court. State v. Pena 869 P 2d 932 (Utah 1994),Mountain Fuel 
SUDDIV Co v. Salt Lake City Corp. 752 P2d 884 (Utah 1988). 
STATEMENT OF THE CASE 
l 
STATE OF UTAH V WHEAT 
Case Number 2000281 -CA 
By information dated 29 November, 1999 the Defendant was charged with 
one count of Driving a vehicle under the influence of alcohol, a third degree felony. 
The information was based upon the facts obtained by Officer West Peterson of the 
Ogden City Police Department who stated that on November 28, 1999 he 
observed the Defendant make a left turn off of 24th Street onto Lincoln Avenue, 
which was prohibited by a sign. The Officer observed the Defendant turning east on 
23rd Street, thence South of Grant Avenue, all in Ogden, Utah. The officer pulled 
him over and believed that he smelled alcohol coming from the Defendant. 
The officer then asked the Defendant for his license, and was told the license 
was suspended. The Officer testified that he caused another officer to do a field 
sobriety test on the Defendant The Officer testified that he passed two parts of the 
test and that there was some impairment on the horizontal gaze. Because the 
Defendant was driving on alcohol revocation was an arrestable offense. The officer 
then contacted the Defendant's Probation Officer, Diane Roddam. 
The Defendant was transported to jail, where at the request of Ms Roddam 
the Officer asked the Defendant if he would take a test for D.U.I, purposes. The 
Defendant agreed orally, and after the test it was determined that the Defendant 
tested . 108. As a result the Defendant was then charged. At the time of the 
2 
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permission the Defendant was in custody, and without any advice of counsel. The 
issue is whether the Defendant voluntarily gave consent to have an intoxilyzer test. 
Without the test there is no evidence to support going further other than the field 
sobriety test, which the Defendant passed. 
STATEMENT OF FACTS 
By information dated November 29 i 999 the Defendant was charged with 
one count of driving a vehicle under the influence of alcohol, a third degree felony. 
The count was issued on the report of Sergeant Wes Peterson, who testified that he 
was on duty on November 28 , 1999. He was at 24th and Lincoln in Ogden, Utah 
where he observed the Defendant make a left turn from 24th Street onto Lincoln 
Avenue. Sgt. Peterson followed the Defendant along Lincoln to 23rd Street where 
he turned right, then turned right on 24th Street, where Sgt Peterson pulled the 
Defendant over. (T January 4, 2000 p Z) 
Sgt Peterson testified that he notice a smell of alcohol coming from the 
Defendant. (T. Jan 4, 2000 , p.3) Sgt. Peterson asked the Defendant for I.D. The 
Defendant produced an identification card, and was asked to produce a license. The 
Defendant stated that his license had been suspended. Sgt. Peterson checked via the 
Dispatcher through his computer and was informed that the Defendant's license was 
3 
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suspended because of alcohol. Sgt Peterson noticed that they were several cans of 
natural lite beer in the back seat, but all were closed cans. ( T. January 4, 2000 pg's 
3-4) 
Sgt Peterson and Officer Walters did a field sobriety test on the Defendant. 
The test consisted of a horizontal gaze, stand on one leg and count and hand clap. 
Sgt Peterson testified that the Defendant did fairly well on the stand on one leg and 
hand clap, but Officer Waters indicated that he also saw impairment on the 
horizontal gaze test. T. January 4, 2000 pg's 4-5) 
Sgt. Peterson determined that driving on alcohol revocation is an arrestable 
offense. Sgt. Peterson also determined that the Defendant was on probation with A. 
P. K P, with Diane Roddam. Sgt Peterson determined that one of his restrictions 
was that he have no alcohol. (T. January 4, 2000 pg's 5-6) Sgt. Peterson was 
informed by Dispatch that The Defendant's probation officer requested that when 
the Defendant was at the jail that the Defendant be given a Breathalyzer test. Sgt. 
Peterson told the Defendant that Diane wanted to take the test when he was at the 
jail and the Defendant said he understood that was one of his restrictions and he 
would. The Defendant was also asked that if he understood that taking the test 
would also be used for D.U.I, purposes, and the Defendant answered that he 
4 
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understood it would be used for this purpose. Officer Mills at the jail administered 
the test, after going through a standard consent for the D.U.I., and the Defendant 
consented to the test. The results of the intoxilyzer test was that the Defendant has 
a blood alcohol level of .108. (T. January 4, 2000 pg's 6-8) 
On cross examination Sgt. Peterson admitted that he did not know whether 
the sign prohibiting a left turn from 24th Street to Lincoln Avenue was placed there 
when Lincoln had been a one-way street going South. And someone not paying 
attention to the sign, whether they've been drinking or not, could make an illegal 
left-hand turn at that location. ( T. January 4, 2000 pg's 9-10) 
Sgt. Peterson admitted that he never gave the Defendant his Miranda warning. 
(T January 4, 2000 p 20) However Sgt. Peterson told the Defendant he was under 
arrest for alcohol revocation and for D.U.I. (T. January 4, 2000 p. 23) 
The Defendant, though his trial counsel, filed a motion to suppress all 
evidence based on an illegal breath test. On February 7, 2000 the Court, without 
comment, denied the Defendant's motion to suppress. (T. February 7, 2000 p. 26) 
On February 14, 2000 the Defendant appeared before the Court and Counsel for 
the Defendant asked the Court to state the basis on which it was denying the motion 
to suppress. The Court stated that the Defendant was pulled over after the Officer 
5 
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had observed him making a violation of a traffic law. Further there was an odor of 
alcohol and some impairment based on the horizontal gaze nystagmus test. These 
were the grounds for the arrest and subsequent chemical test. The Trial Judge 
stated that somebody's license would be suspended or that there would be some 
ramification relating to driver's license would not be grounds for suppressing the test 
on grounds that it wasn't a voluntary act. (T. February 14, 2000 pg's 27-28) 
Based on the ruling of the Trial Judge that the Court would not suppress the 
evidence, the Defendant entered a Sery plea to driving a vehicle under the influence 
of alcohol. The Defendant also admitted certain paragraphs in the affidavit of 
probation violation. (T February 14, 2000 p 29) The plea was made reserving the 
right to appeal the refusal to suppress the evidence obtained from the Breathalyzer 
test. (T. February 14, 2000 p. 30) 
The Court imposed a sentence of not less than zero nor more than five years 
in prison on the plea of guilty to driving under the influence of alcohol ( T. March 
13, 2000 p 36) 
SUMMARY OF ARGUMENT 
The Defendant was observed by an Ogden City Police Officer of making a 
left turn from 24th Street to Lincoln Avenue in Ogden, Utah contrary to a sign 
6 
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prohibiting a left turn. As a result of this observation the Defendant was stopped 
and the police officer thought he smelled alcohol on the breath of the Defendant. 
From this slight observation the Officer requested that the Defendant take a field 
sobriety test, which with the exception of one questionable part the Defendant 
passed. However, because the Defendant was driving on a license revoked by D.U.I, 
the officer determined that the Defendant was on probation for an alcohol related 
conviction. This resulted in giving the Defendant an intoxilyzer test to the Defendant 
which showed that the Defendant had a blood alcohol level of .108. The Defendant 
allegedly consented to the test. The officer did not have probable cause to 
administer the test where Defendant was stopped for a non alcohol infraction of a 
traffic law. 
ARGUMENT 
THE COURT COMMITTED REVERSIBLE ERROR 
WHEN IT REFUSED TO SUPPRESS EVIDENCE 
OBTAINED FROM AN INTOXILYZER TEST OF THE 
DEFENDANT AT THE WEBER COUNTY JAIL, WHERE 
THE ARRESTING OFFICER HAD NO REASONABLE 
BASIS TO TEST THE DEFENDANT FOR ALCOHOL 
On or about November 28, 1999 the Defendant was driving a motor vehicle 
west on 24th Street in Ogden, Utah. At the intersection of Lincoln Avenue, the 
Defendant made a left turn from 24th Street to Lincoln Avenue, contrary to a 
7 
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written sign which prohibited such a turn. Sgt. Wes Peterson of the Ogden City 
Police Department observed the Defendant making the left turn and followed him 
North on Lincoln Avenue, East on 23rd Street then South on Grant Ave. Sgt 
Peterson stopped the Defendant going west on 24th Street. 
When Sgt Peterson stopped the Defendant he believed he smelled alcohol on 
his breath. He then asked him to produce a drivers license, but the Defendant only 
produced an identification card. When asked about his drivers license, the 
Defendant stated that his license had been suspended. Checking through the 
Dispatcher Sgt. Peterson determined that the Defendant's license had been revoked 
for alcohol. At this point Sgt Peterson did a horizontal gaze nystagmus test which in 
Sgt Peterson's view showed some impairment. The Defendant passed the other parts 
of the test. 
At this point the State had no reason to conduct further tests. In the case of 
State v Ham 910 P 2nd 933 (Utah App. 1996) the Defendant filed a motion to 
suppress the evidence claiming the agents did not have either reasonable suspicion 
that the defendant had violated his probation agreement or that defendant had given 
consent to search his residence. The defendant contended that all evidence seized 
was done so in violation of his constitutional rights. 
8 
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This Court in State v Ham, supra at page 437 stated: 
"Even if defendant's probation agreement had not 
required reasonable suspicion and even though 
"probationers "do not enjoy "the absolute liberty to which 
every citizen is entitled,"7, the Fourth Amendment to the 
United States Constitution requires that probation officer 
have reasonable suspicion before commencing a 
warrantless search of a probationer's residence. This 
requirement is applicable regardless of the language 
contained in defendant's probation agreement." 
Sgt Peterson testified that he had seen people make a left turn from 24th 
Street to Lincoln Avenue who had not been drinking (T. January 4, 2000 p. 10) 
Certainly, the making of an illegal left turn does not give the police reasonable 
suspicion to require the Defendant to submit to an intoxilyzer test. Although, the 
inability of the Defendant to produce a valid drivers license is sufficient to permit the 
Sgt. to arrest the Defendant for driving on a revoked license, it is not cause to 
require the Defendant to submit to an intoxilyzer test. Further, the making of a 
prohibited left turn does not, absent other evidence, give reasonable suspicion that 
the driver was driving while intoxicated. 
The next issue is whether a consent to take an intoxilyzer test, was in fact 
voluntary, or whether it was the product of duress or coercion, express or implied. 
In the instant case the consent to take the intoxilyzer test was given only after (1) 
the Defendant was detained by Sgt Peterson for making a prohibited left turn, (2) 
9 
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being asked to produce a valid drivers license, which the Defendant was unable to 
do, (3) being forced to admit that the Defendant's license was suspended, (4) 
determination by Sgt. Peterson that in fact the license was revoked because of 
alcohol, (5) being forced to admit that he was in fact on probation for driving under 
the influence of alcohol, (6) being forced to disclose that his probation officer was 
Diane Roddam and (7) being told that his probation officer requested that he take 
an intoxilyzer test to determine if he had been drinking. The consent was given after 
the following dialog between Sgt Peterson and the Defendant: 
11Q. Did you ask anyone else to contact Agent Roddam at 
that point. 
A. I did through the-through the dispatcher, I asked them 
to call and the jail contacted Diane and relayed a message 
back 
That she want the test to be taken, a Breathalyzer test to 
be given 
Q. Okay, did you talk to Mr. Wheat about that? 
A. I did. 
Q. And what - - what did you tell him exactly about the 
intoxilyzer test? 
A. I told him that Diane indicated that she wanted him to 
take a test when he was at the jail, and he said he 
understood that was one of his restrictions and he would. 
10 
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Q. Okay, Did you also ask him if - - or as part of that 
conversation, did you ask also him if he would take that 
test for D.U. I. purposes? 
A. I did. 
Q Okay And was that part of the same conversation? 
A Yes. 
Q. Okay. And he agreed to take the test? 
A. Yes. 
The consent given by the Defendant was clearly not a voluntary consent, but 
was given only after the Defendant was fearful that if he did not give a voluntary 
consent to take a Breathalyzer test that his refusal would be grounds for his 
probation officer to file an affidavit in Court against him. The Consent was obtained 
by the police exploitation of the prior illegality. State v. Carter 812 P 2nd 460 ( 
UtahApp 1992) 
CONCLUSION 
This Court should find that the Trial Court improperly failed to suppress 
evidence obtained by an intoxilyzer test where the arresting officer stopped the 
Defendant for making an improper left turn and the consent was not voluntarily 
given, and was obtained by the police exploitation of the prior illegality. 
DATED this 1 of June, 2000 
n 
STATE OF UTAH V WHEAT 
Case Number 2000281 -CA 
MAURICE RICHARDS 
RALD N. ENGSTB^M 
Attorneys for Defendant/Appellant 
CERTIFICATE OF MAILING 
I hereby certify that a true and correct copy of the above and foregoing Brief 
of Appellant was posted in the United States mail, postage prepaid, on this f ™ 
day of June, 2000 and addressed to: 
Jan Graham 
Attorney General 
Heber M. Wells Building 
160 East 300 South, 6th Floor 
P.O. Box 140854 
Salt Lake City, Utah 84114-0854 
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36 
WASN'T AS MUCH THE PRIOR FELONIES. LET'S SEE. 
YEAH, BUT I THINK YOU HAD TWO -- TWO FELONIES IN '98, ONE 
IN DAVIS COUNTY AND ONE (UNINTELLIGIBLE) --
MR. GRAVIS: YEAH. 
THE COURT: -- FORGERY AND POSSESSION OF A 
CONTROLLED SUBSTANCE. YEAH, MY CONCERN IS PROBABLY AS MUCH 
WITH THAT AS IT IS WITH HIS PRIOR D.U.I.'S. 
MR. GRAVIS: THE COURT MAY RECALL WE DID A 
SUPPRESSION HEARING ON THIS MATTER. MR. WHEAT HAD PASSED THE 
FIELD SOBRIETY TEST. 
THE COURT: PARDON ME? 
MR. GRAVIS: YOU MAY RECALL WE DID A SUPPRESSION 
HEARING ON THIS MATTER. 
THE COURT: YEAH, I DO REMEMBER. I DO REMEMBER. 
ANYTHING ELSE? 
MR. GRAVIS: NO, YOUR HONOR. 
THE COURT: ALL RIGHT. MR. WHEAT, ON THE PROBATION 
VIOLATION, IT'S THE ORDER OF THE COURT THAT YOU BE COMMITTED 
TO PRISON FOR A PERIOD OF NOT LESS THAN ZERO NOR MORE THAN 
FIVE YEARS. ON EACH OF THE THREE COUNTS OF FORGERY, THEY MAY 
RUN CURRENT WITH EACH OTHER. THE COURT ON THE D.U.I. IS 
IMPOSING NOT LESS THAN ZERO NOR MORE THAN FIVE YEARS IN 
PRISON. THAT MAY RUN CONCURRENTLY WITH THE OTHER MATTERS. 
AND COURT IS GONNA GIVE YOU CREDIT FOR TIME SERVED, WHICH 
APPEARS TO ME TO BE ABOUT 106 DAYS. 
26 
MS. NEIDER: BE BACK HERE. 
MR. GRAVIS: YEAH, YOU WILL. 
***** 
OGDEN, UTAH FEBRUARY 7, 2 000 
MR. BOUWHUIS: RECALL NUMBER 37, SHAYNE WHEAT. 
THE COURT: MOTION SUPPRESS IS DENIED. 
MR. BOUWHUIS: SHAYNE WHEAT. 
THE COURT: SHAYNE WHEAT. DO WE HAVE A LIST OF 
PRISONERS? 
THE CLERK: PARDON. 
THE COURT: DO WE HAVE A LIST OF THE PRISONERS. 
THE CLERK: I DON'T KNOW. I'LL ASK HIM. I THINK HE 
WAS WORKING ON IT THIS MORNING. I DON'T USUALLY GET ONE, 
JUDGE. I JUST KIND OF (UNINTELLIGIBLE) 
MR. BOUWHUIS: YOUR HONOR, THIS IS MR. WHEAT. AS I 
UNDERSTAND, YOU INDICATED THE MOTION TO SUPPRESS WAS DENIED? 
THE COURT: YES, THAT'S RIGHT. 
MR. BOUWHUIS: OKAY. FOUR OF THE ALLEGATIONS, I'M --
I'M SPECIFICALLY REPRESENTING HIM TODAY ON THE PROBATION 
VIOLATION. FOUR OF THE ALLEGATIONS RELATE DIRECTLY TO THE 
UNDERLYING CHARGES OF WHICH THE SUPPRESSION MOTION WAS DENIED. 
WE'D ASK THAT THE PROBATION VIOLATION BE CONTINUED TO FOLLOW 
OR TO TRAIL THE DISPOSITION OF THE UNDERLYING CHARGES. I 
ASSUME THOSE ARE IN THIS COURT. 
THE COURT: YES, THEY ARE. YEAH, I HAVE BOTH CASES 
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HERE. BUT WHAT'S HIS PLEASURE AT THIS POINT? DOES HE WANNA 
SET THE CASE FOR TRIAL? 
MR. BOUWHUIS: I DON'T KNOW. MR. GRAVIS IS HANDLING 
THAT. HE'S NOT HERE. 
THE COURT: IS HE GONNA BE HERE TODAY, DO YOU KNOW? 
MR. BOUWHUIS: HE'S NOT. 
THE COURT: OKAY. 
MS. NEIDER: JUDGE, MAYBE WE SHOULD PUT IT ON NEXT 
WEEK FOR A PRE-TRIAL SO THAT MR. GRAVIS CAN SPEAK WITH HIM IN 
LIGHT OF YOUR RULING. 
THE COURT: THAT MIGHT MAKE SENSE. 
MR. BOUWHUIS: OKAY. 
THE COURT: ALL RIGHT. WE'LL PUT IT BACK ON, 
MR. WHEAT, FOR NEXT -- NEXT MONDAY. 
MR. BOUWHUIS: OKAY. WE CAN CALL NUMBER 1, KLINE. 
***** 
OGDEN, UTAH FEBRUARY 14, 2000 
MR. GRAVIS: 48 AND 47, SHAYNE WHEAT. 
MR. WHEAT HERE, YOUR HONOR. THIS IS ON FOR I GUESS 
DISPOSITION. HE APPEARED IN FRONT OF YOU LAST WEEK. AND I 
WAS UNABLE TO BE HERE. AND YOU RULED ON THE MOTION TO 
SUPPRESS, BUT DIDN'T STATE ANY -- WHAT THE GROUNDS WERE. AND 
WE WOULD ASK THE COURT TO MAKE FINDINGS ON THAT BEFORE WE 
PROCEED. 
THE COURT: JEEZ, I CAN'T REMEMBER MY NAME FROM LAST 
28 
WEEK. MAY I SEE THE FILE? 
YEAH, THERE WAS A -- BOTH A FACTUAL BASIS AND A LEGAL 
BASIS FOR THE DENIAL OF THE MOTION TO SUPPRESS. AND IF I 
REMEMBER CORRECTLY, THE COURT FOUND SPECIFICALLY THAT THE 
DEFENDANT WAS PULLED OVER AFTER THE OFFICER HAD OBSERVED HIM 
MAKING A VIOLATION OF A TRAFFIC LAW. I THINK IT WAS IMPROPER 
TURN OR SOMETHING --
MR. GRAVIS: YEAH. 
THE COURT: -- AND THAT HE PULLED HIM OVER. THERE 
WAS AN ODOR OF ALCOHOL AND THERE WAS SOME IMPAIRMENT FROM THE 
NAZE NA --
MR. GRAVIS: (UNINTELLIGIBLE) HORIZONTAL GAZE 
NYSTAGMUS. 
THE COURT: YEAH, THAT'S THE ONE. 
MR. GRAVIS: SOME IMPAIRMENT. 
THE COURT: YEAH, THERE WAS SOME IMPAIRMENT, 
WHICH -- WHICH I FOUND SPECIFICALLY WAS CERTAINLY GROUNDS FOR 
THE ARREST AND THE SUBSEQUENT CHEMICAL TEST. AND THE COURT 
FINDS THAT FROM THE STANDPOINT OF THE LAW, THE SUPREME COURT 
HAD BEEN PRETTY CONSISTENT IN RULING THAT THE FACT THAT 
SOMEBODY'S LICENSE WOULD BE SUSPENDED OR THAT THERE WOULD BE 
SOME RAMIFICATION RELATING TO DRIVER'S LICENSE, THAT THAT 
WOULD NOT BE GROUNDS FOR SUPPRESSING THE TEST ON GROUNDS THAT 
IT WASN'T A VOLUNTARY ACT. 
MR. GRAVIS: OKAY. 
29 
THE COURT: SO THOSE TWO BASES. 
MR. GRAVIS: OKAY. BASED UPON THAT, YOUR HONOR, 
MR. WHEAT IS PREPARED TO PLEAD GUILTY TO COUNT 1. AND THERE 
WILL BE A SERY PLEA ON COUNT 1. STATE WILL DISMISS THE 
REMAINING COUNTS. 
THE COURT: OKAY. AND WHAT ABOUT THE AFFIDAVIT? 
MR. GRAVIS: THE AFFIDAVIT, HE'S GOING TO ADMIT 
PARAGRAPHS 1, 5, AND 6, 7, AND 9. PARAGRAPHS 2, 3, 4, AND 8 
WILL BE DISMISSED. 
THE COURT: SO HE ADMITS 1, 3, 5, 6 --
MR. GRAVIS: 1, 5, 6, 7, AND 9. 
THE COURT: AND 9. AND THE OTHERS WILL BE 
DISMISSED, IS THAT CORRECT, MR. PARMLEY? 
MR. PARMLEY: I WASN'T PRIVY TO THE CONVERSATION, BUT 
I ASSUME THAT THAT IS ALL ACCURATE. LET'S PROCEED. IF A 
PROBLEM COMES UP, WE'LL ADDRESS UT LATER, BUT IT DOESN'T 
APPEAR TO BE A PROBLEM (UNINTELLIGIBLE). 
THE COURT: OKAY. HE APPARENTLY HAS PREVIOUSLY BEEN 
ARRAIGNED ON THAT CHARGE, IS THAT --
MR. GRAVIS: YES, HE HAS, YOUR HONOR. 
THE COURT: NOW, MR. WHEAT, MR. GRAVIS HAS INDICATED 
TO US AT THIS POINT THAT IT IS YOUR DESIRE TO PLEAD GUILTY TO 
COUNT 1, A THIRD-DEGREE FELONY D.U.I. AND THE OTHER THREE 
CLASS-B MISDEMEANORS WOULD BE DISMISSED BASED UPON YOUR PLEA 
TO THE THIRD-DEGREE FELONY. IS THAT YOUR UNDERSTANDING? 
30 
MR. WHEAT: YES, IT IS. 
THE COURT: NOW, HAS ANYONE PROMISED YOU THAT 
ANYTHING WOULD HAPPEN OTHER THAN DISMISSING THE MISDEMEANORS? 
MR. WHEAT: 
THE COURT: 
MR. GRAVIS: 
THE COURT: 
MR. GRAVIS: 
NO. 
IS THIS WITH A RESERVATION --
RESERVATION --
-- RIGHT TO -- RIGHT TO APPEAL? 
YES. 
OKAY. HAS ANYBODY THREATENED YOU AND THE COURT: 
SAID YOU HAD TO PLEAD GUILTY? 
MR. WHEAT: NO. 
THE COURT: ARE YOU PRESENTLY UNDER THE INFLUENCE OF 
ANY KIND OF ALCOHOL OR DRUGS? 
NO, I'M NOT. 
ARE YOU SUFFERING FROM ANY KIND OF 
MR. WHEAT: 
THE COURT: 
MENTAL PROBLEM? 
MR. WHEAT: NO, I'M NOT. 
THE COURT: YOU UNDERSTAND THAT BY PLEADING GUILTY, 
YOU ARE GIVING UP CERTAIN CONSTITUTIONAL RIGHTS? 
MR. WHEAT: YES, I DO. 
THE COURT: YOU'RE GIVING UP A RIGHT TO A SPEEDY AND 
PUBLIC TRIAL BEFORE AN IMPARTIAL JURY. DO YOU UNDERSTAND? 
MR. WHEAT: YES. 
THE COURT: YOU'RE GIVING UP A RIGHT AT THAT TRIAL 
TO HAVE THE JURY LISTEN TO THE EVIDENCE AND THEN DECIDE BY 
23 
Q NOW, IN YOUR REPORT IT DOESN'T SAY YOU ARRESTED HIM FOR 
D.U.I. AT THE SCENE, ISN'T THAT CORRECT? 
A YES, IT SAYS, I TOLD HIM HE WAS UNDER ARREST FOR THE 
REVOKED LICENSE. I WANTED TO TAKE A BLOOD ALCOHOL TEST FOR 
HIS PAROLE OFFICER AND FOR D.U.I. PURPOSES. 
Q OKAY. SO AT THAT TIME YOU STILL -- YOU NEVER TOLD HIM -• 
YOU NEVER PLACED HIM UNDER ARREST FOR D.U.I. 
A NO. I -- I INDICATED THAT HE WAS UNDER ARREST FOR THE 
ALCOHOL REVOCATION AND FOR D.U.I. 
Q THAT'S NOT WHAT YOUR REPORT SAYS, THOUGH, CORRECT? 
A NO, IT DOESN'T. AS YOU READ IT, IT SAYS, I TOLD HIM HE 
WAS UNDER ARREST FOR THE REVOKED LICENSE AND WANTED TO TAKE A 
BLOOD ALCOHOL TEST --
Q OKAY. 
A -- FOR HIS PAROLE OFFICER AND FOR D.UI. PURPOSES. HE 
CONSENTED. 
Q SO FOR PURPOSES OF THIS HEARING, YOU'RE SAYING HE WAS 
UNDER ARREST FOR D.U.I. AT THAT TIME. 
A YES. 
Q SO IF HE HAD REFUSED TO SUBMIT TO BREATH TEST FOR D.U.I. 
PURPOSES, HIS LICENSE WOULD BE REVOKED FOR -- UNDER THE 
IMPLIED CONSENT STATUTE, CORRECT? 
A YES, OTHER THAN IT WAS ALREADY REVOKED. 
Q (UNINTELLIGIBLE) 
A YEAH, RIGHT, HE WOULD BE SUBJECT TO A (UNINTELLIGIBLE) --
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A I BELIEVED THAT I HAD PROBABLE CAUSE TO MAKE THE ARREST 
INITIALLY. AND I WAS GOING TO USE THE BREATH TEST AS BOTH 
EVIDENCE OF THE PAROLE VIOLATION AND AS EVIDENCE OF THE 
COMMISSION OF THE D.U.I. 
Q OKAY. JUST TO CLARIFY ONE MORE THING, YOU NEVER AT ANY 
TIME INFORMED MR. WHEAT OF HIS RIGHTS. 
A AS THE MIRANDA WARNING? 
Q YEAH. 
A NO, I DID NOT. 
Q DID MR. WHEAT EVER ASK TO LEAVE? 
A NO. 
Q OKAY. NOW, WHEN YOU -- DID YOU EVER TELL HIM HIS CAR WAS 
BEING IMPOUNDED? 
A NO, I DID NOT. 
Q OKAY. AND AFTER HE GAVE YOU HIS I.D., DID YOU EVER GIVE 
IT BACK TO HIM? 
A THAT WOULD HAVE BEEN RETURNED AT THE BOOKING PROCESS, BUT 
I DID NOT HAND IT BACK TO HIM IN ESSENCE, YOU KNOW, YOU'RE 
FREE TO GO, YOU KNOW. THAT'S ALL I -- THAT'S ALL I NEED FROM 
YOU, NO, NOT THAT. 
Q OKAY. EVEN IF HE WASN'T FREE TO GO, YOU DIDN'T GIVE IT 
BACK TO HIM? 
A NO. 
Q OKAY. NOW, WHY DID YOU ASK HIM IF HE WAS ON PROBATION OR 
PAROLE? 
